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Item: 


ORDER APPEALED FROM, SIGNED NOVEMBER 25, 1974 By 
HON, DUDLEY B, BONSAL, DENYING PRELIMINARY 
INJUNCTION AND DIRECTING CHANGE OF VENUE 


NOTICE OF APPEAL 


ORPER OF TRANSMITTAL OF RECORD ON APPEL, SIGNED 
JANUARY 9, 1974 BY HON, DUDLEY B, BONSAL, 
TOGET%ER WITH AFFIDAVIT OF MICHAEL G, AMES, ESQ. 
APPLYING FOR SAID ORDER 


ORDER TO SHOW CAUSE FOR PRELIMINARY INJUNCTION, 
DATED SEPTEMBER 19, 1974 


AFFIDAVIT OF RALPH J. ZOIA, ESQ., SWORN TO 
SEPTEMBER 9, 1974, IN SUPPORT OF SAID ORDER 
TO SHOW CAUSE TOGETHI‘R WITH EXHIBITS, INCLUDING 
(a BILLS OF LADING, (b) VERIFIED COMPLAINT AND 
- AGENCY AGREEMENT BETWEEN THE PARTIES 


AFFIDAVIT OF RALPH J. ZOIA, ESQ,, SWORN TO 


OCTOBER 16, 1974 


AFFIDAVIT OF HARVEY BLACKMAN, SWORN TO 
OCTOBER 22, 1974 


AFFIDAVIT OF ALLAN HERMAN, SWORN TO 
OCTOBER 16, 1974 TOGETHER WITH EXHIBITS 


CROSS-MOTION TO DISMISS AND FOR CHANGE OF 
VENUE, DATED OCTOBER 4, 1974 


AFFIDAVIT OF JOHN BRUIN, SWORN TO 
OCTOBER 4, 1974 


TRANSCRIPT OF HEARING ON MOTION BEFORE 
HON, DUDLEY B. BONSAI, ON NOVEMBER 11, 197!) 


ATES DISTRICY COURT 

DISTRICY OF TiEW YORK 
Se ee ee ee Se ee ee a a a ee a ae ee K 
AAACOi AUTO TRANSPOR'', bu? | oes 


74 Civ. 4O84-DBB 
Plaintiff; eee eee ee 


-and- ORDER FOR CHANGE OF 
VENUE AND DENYING 
PRULIMINARY TNJUNCTION 
d/o/a/ TNITERSTATE AUTO 


Defendants, 


“hese matters came on for hearing on November 11, 1974 
the tongrable Dudley B. Ponsal, Uniten States District 
Judge. Appeartny for the plaintiff, AAACON AUTO TRANSPORT, INC., 
was Michael Ames, Fsa., anda appearing for the defendant, JOHN 


BRUIN, wa Christopher Ashworth, Esa. The documents submitted to 


the Court for consideration were the plaintiff's Order to Show Cause. 


‘for preliminary injunction sirned bv Nonorable Dudley B. Bonsal, to 


gpether witi  -orting papers annexed thereto; defendant's motion, 
dated Octobe 197, to dismiss and to transfer the action to 
Cailfornia, torether with sunporting documents; affidavit of 
Ralph J. Vola, sworn to October 16, 197"; affidavit of Harvey 
Blacknan, sworn to October on, 1974; affidavit of Allan Herman, 
sworn to Oetooer lt, 197K, and memoranda of law submitted by beth 
sides, Oral arrument was heard and the Court being fully advised 
in the premises, thre ay ee of defendant John Bruin for transfer 
pursuant. ta 2k USC, See, 2aNnk (7) 1s sranted; and upon the Order 
to “how Cause issued in this case, the preliminary injunction 
sourht by plaintiff Aaacon Auto ‘'ransport, Inc., as denied, 


ana 


~~ 


il If HP REBY ORDERED that this action be transferred 


to the United States District Court for the Central District of 


URTHER ORDERED that the petition for a prelim- 
injunction prayed for by the plaintiff is dented without 


prejudice to repetition for a preliminary injunction in the Central 


fornia. 


vated: NWdVeM1 eb _25 D/P C$ 4 {{ (fot 


= Du dley onsa 
(? 7 Ni VOR f J Ay y United States District Judge 


In the llatter of the Arvitration 


of Certain Uiifferences Retveen 
ThHeCiv. WO8N-DBE 
AKACON..AUTO TRANSPORT, TiC. , 
bE eal bs Hh Oy Ble 
HOTICE OF APPEAL 
rience lcd ha RE OE dR TS ta 
-ande 
JOHN BRUIN, d/p/a/ INVTERS’ i 
AUTC DELIVERY. ana th CURSTA: 
AUT DELIVERY. ei 
Defendantc. 
ee ee eee a a ee ee eee ee eee * 
SIRS: 


EASE TAKE HOTICN that plaintiff, Aaacon Auto 
Transport, Inc., hereby anneacs to the United States Court of 
Anneals for the Second Circuit from the order of Honorable 
Dudley B. Ponsal dated Noverber 25, 1974 and filed November 26, 


1974 in entirety and from each and every part of’ said order. 


Yeurs,, etc. 


Dated: New York, lew York ZO,,4 and ZOL 
December 23, 1974 Attorneys for Plaintiff 
228 West 4lst Street 
TOs RUSSELL & SCHUREMAN, HSQE. New York, ilew York 100 36 
Attorneys for Defendant Tel, (212) 354-1444 


1545 Wilsnire Boulevard 
Los Angeles, Califorrmia 90017 


\ / 


LLRK, By y a eS 
Jf. District Court ‘Tch.acl 1. —s.)2~=<“‘“‘ ;3CS 
States Courthouse A member of the firm 

onuare 
ri, ew York Lenn? 


74 Civ. 4O84-pBB 


JOHN BRUIN, d/o/a INTERSTATE 


; ORDER 
AUTO DELIVERY and INTERSTATR 
AUTO DELIVERY, INC., 


Defenaants, 


xX 


—_— ee a ee 


Upon the annexea affidavit of Michael G. Ames, Esa., 


Sworn to December 30, 1974, and the exhibits annexed thereto, 


upon the arnexec Order ot’ Honorable Dudley B. Bonsal, dated 


November 25, 1971, and uron the 


annexed Notice of Anpeal, dated 
December 23, 197", it is 


ORDERED, tnat the Clerk of this “ourt is authorized 


and directen to transmit the annexed exhibits as the Pecord on 


Appeal to the tinited States Court of Appeais for the Second 


Circuit in lieu of the original cocuments which are no longer 


in the custody of the Clerk of thie 


Court. 


Dated: New York, New York 
January q PN SH 


/s Dupuy 6. > ubey B. Bowsac 


aa a@ley B. Sonsal 
7 D, J. 


UNITED ST 


SOUTHERN DIS‘ 


AAACON AU 


-and 


JOHN GRUIN b/a INTERSTATE 
AUTO DELIVERY and Ih (ROTATE, AFFIDAVIT 


AUTO DEL 


sworn, deposes and says: 


tne firm of Zola and Zola, Esqs., 


attorneys for plrintif? Asacon Auto Transport. Inc. ("Aaacon") 


herein. P em, fully tr ar With all aspects of this matter. 


4 


vi ana annexea exhibits are submitted 


e annlication for an order authorizing 
. 


his Court to transmit said exhibits 
e United States Court of Appeals 
for the Secone Cirenj hg Mae BF 30. * the original record, because 


of the reasons here 


1974, Honorable 
Dudley ! Bonse 2a Judcee et this Court, transferred this 
action I Uni } { ct urt for the Central 


District ali lornis ‘ said Order is annexed hereto. 


Aaacon's attorneys filed 
with the Cle~} Y this Ccovrt ia: He ‘ Appeal from said Order 
of Judge Bonsall. A copy of saia Notice of Appeal is annexed 


hereto. c 


neals Clerk of this Court cannot transmit 
the Record on An; the United States Court of Appeals for 
the Second Circui i pursuant to Judge Bonsal's Order, all 


tpers in thi have been transferred to the aforementioned 


swear under oath that annexed hereto 
are. true cories f 1 our files of all of the original documents 


submitted on this motion to Judge Bonsal« 


‘on's order to show cause for a preliminary 
injunction signed by Honorable Dudley 3. Bonsal, together with 


Ssupnorting papers exed thereto. 


b. Defendant John Bruin's motion dated October 
4, 1974 to dismiss and to transfer tr» action to California, 


together with cupporting documents, 


. 


fidavit of Raloh J. Zola, sworn to October 


Narvey Blackman, sworn to 


Alan Herman, sworn to October 


1 documents referred to in the 


immediately preceding paragraph are annexed hereto. 


‘act that the original papers 
submitted on this motion have been transferred to a California 
Federal Court by order of Judge Bonsal, we respectfully request 
this Court to sirn the annexed order authorizing and directing 


the Clerk of this Court to transmit the annexed exhibits to the 


United States Court of Appeals for the Second Circuit for the 


Record on Appeal in lieu of the original record, 


WEEREFORE, your denonent respectfully requests 
Honorable Dudley B. Bonsal to sigm the annexed order for the 


reasons statea pra, 


Sworn to before me this 
30th — December 197! 


} 
ie ae 
Ait sf] : 
iiotary Public, 4 

N 4i 
Qualified is 
Commission £& 
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) TRANSPORT, auc., 


Plaintiff 
' CIVIL ACTION NO. 14C wy 


4o&4~. DDG 


ORDER TO SHOW CAUSE FOR 
PRELIMINARY INJUNCTION 


-arfainst- 


JOHN BRUIN @/b/a/ INTERSTATE AUTO 
DELIVERY and INTERSTATE AUTO 
itn ae ea 


Defendants. 


Upon reading and filing the plaintiff's verified 
complaint in this action and the affidavit of Ralph J. Zola, 
sworn to on the 9th day of September, 1974, in support of plain~ 
tiff's Motion for a Preliminary Injunction, pursuant to Rule 65 


of the Federal Rules of Civil Procedure, 
NOW, THEREFORE, IT I°, 


OPDERED, that the defendant, John Bruin, appear before 
this Court, in Room’ (of the United States*Courthouse, Foley 
square, in the City, County and State of New York at 1°30) o'clock 


) > 
in theKeve noon, on the °C “day of September 1974, then and there 


to show cause, if any it has, why defendant, nis agents, servants, 


employees and representative, should not be enjoined and restrained 


purcuant to Rule 65 Federal Rules of Civil Procedure during the 
pendency of this action, from transporting in driveaway service in 
interstate commerce automobiles in violation of the agreement 


between the parties, 


ORDERED, that copies of this Order, the verified 
complaint, the affidavit in support of the motion for a preliminary 


injunction, be served upon the defendants by certified mail, 
tin 
eb ‘., 
return receipt requested not later than the RO day of Pte. Gy 
1974, 
Dated: New York, New 
( 


P Bd \ as ~ 
~~ \ EN wy 


(5) Dorur BR Bowsaa 
satis aa 
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UNITED ST TES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
AAACON AUTO TRANSPORT, INC., 


Plaintiff, 
AFFIDAVIT 


-against- 
JOHN BRUIN — INTERSTATE AUTO DELIVERY 
ERSTATE AUTO DELIVERY, INC., 
Defendants, 


STATE OF NEW YORK ss 
COUNTY OF NEW YORK) °° 


RALPH J. ZOLA, being duly sworn, deposes and says: 


1. I am Executive Vice President of Aaacon Auto 
Transport, Inc. (hereinafter "Aaacon"), the plaintiff in the 


above-entitled cause of action. is 


2. Plaintiff is authorized by the Interstate Commerce 
Commission to transport automobiles in secondary movements in 
driveaway service between various peries in the United States, 


pursuant to authority MC-125808, 


3. On or about December 26, 1973 defendant John Bruin 
came to plaintiff's New York office at 230 West 41st Street, 
New York City, and in order to induce plaintiff to enter into an 
agreement with him, represented that defendant Bruin's prior 


operations for Nationyiae Auto Transporters, Inc. (Nationwide"), 


| 
a competitor of plaintiff, were within the scope of the authority 


‘of Nationwide, and that the defendants John Bruin and Interstate 
‘Auto Delivery, Inc. ("Interstate") had at all times complied with 
lthe requirements of the agreement between themselves and Nationwides 
jthat the defendants John Bruin and Interstate had at all times 


‘transported vehicles in interstate commerce solely on the bills of 


lading of Nationwide within the scope of the authority of 


Nationwide. Defendant Jonn Bruin further represented to Aaacon 
that he would at all times in the future eperate within the 
authority of Aaacon and solely transport automobiles in interstate 


commerce on bills of lading issued by Aaacon. 


lh, Defendant John Bruin knowingly and willfully made 


these representations, which he knew to be false, in order to 
induce Aaacon to enter into an agreement with defendant Bruin, to 


authorize him to transport vehicles on behalf of Agacon.,. 


5. Plaintiff Aaacon relied on the aforementioned 


representations of defendent Evuin ana entered into an agreement 
with him in New York to its detriment. A copy of said agreement 


Complaint 
is annexed to the/as Exhibit "A. 


6. Upon information and belief, defendants Bruin and 
Interstate, in concert with others, ad transported vehicles while 
an agent of Nationwide, other than *:. accord with the authority of 
Nationwide granted by the Interstate Commerce Commission and other 


than solely on the bills of ~ ding of. Nationwide. 


7, Upon information and belief, after December 26, 1973 
defendants Bruin and Interstate and others, acting in concert with 
them, continued this pattern.of illegal transportation in violatior 
of the agreement between defendant Bruin and plaintiff Aaacon, and 
without issuing Aaacon's bills of lading therefor, without 
accounting to Aaacon therefor and without authority from the 


Interstate Commerce Commission. 


8. Upon information and belief, defendants Bruin and 
Interstate, in concert with others, have systematically and con- 
tinuously transported vehicles in interstute commerce without 


authority from the Commission. Annexed hereto as Exhibits A 


are n Ss Tans) wae e 
through f& are documents of transportation n interstate commerce 


made by defendants John Bruin and Interstate. 


9. No monies were accounted to plainti.. by defendant 
for those transportations in interstate commerce for which defend- 
ants did not issue plaintiff's bills of lading in violation of the 
agreement between the parties and the provisions of the Interstate 


Commerce Act. 


Wm 


10. Plaintiff is being systematically and irreparably 
harmed ty the defendants! unlawful operation and breach of the 


contract between the parties. 


11. No other adequate remedy is available to plaintiff 
and no prior application for the relief requested herein has been 


made, 


12. Plaintiff moves by order to show cause rather than 
notice of motion because of the irreparable harm caused plaintiff 


by cefendant:s continuing violation. 


13. The parties have agreed to service of process 


‘nywhere in the United States by certified matfl. 


WHEREFORE, on behalf of the plaintiff Aaacon Auto 
Transport, Inc., I respectfully request that this Court issue a 
preliminary injunction enjoining and restraining the defendant 
from transporting vehicles in interstate commerce in violation of 

he agreement between the parties and without authority from the 


Interstate Commerce Comission. 


Sworn to before y this 


9th Ui S 
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EXHIBIT C_- 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Seer ee 2 Boe Ec ee EIEN NE TO OE OT a 
AAACON AUTO TRANSPORT, INC., 


Plaintiff, 


Verified Complaint 


-against=- 


JOHN BRUIN d/b/a INTERSTATE AUTO 
DELIVERY and INTERSTATE AUTO 
DELIVERY, INC., 


Defendants, © 


x 
ee 


COMES NOW, Aaacon Auto Transport, Inc. (hereinafter 


"Aaacon") and complains and alleges against defendants as follows: 


AS AND FOR A FIRST CAUSE OF ACTION 


FIRST: Pluintiff Aaacon is a New York corporation 
engaged in interstate commerce operating pursuant to Certificate 
of Authority MC-125808 issued by the Interstate Commerce Commissior 
("Commission") and maintains an office for doing business at 


230 West 41st Street, New York City. 


SECOND: Plaintiff is a common carrier engaged in 
interstate commerce and transports automobiles, in secondary 
movements in driveaway service, pursuant to authority granted to 


it by the Commission, between points in the United States, 


THIRD: Defendant John Bruin is an individual, a 
resident of California, maintaining business offices at 1141 West 
20th Street, Los Angeles, California and 1730 Geary Blvd., San- 


Francisco, California. 


FOURTH: Upon information and belief defendant 
Interstate Auto Delivery, Inc. is a California corporation with 


offices at 1730 Geary Blvd., San Francisco, California, operated 


and tontrolle*” by defendant a Bruin, 
“15 « 


FIFTH: Jurisdiction and venue -: this action are in this 
Court by reason of the provisions of the Judiciary Act 26 U.S. 
Code Sec. 1332 and the provisions of the agreement between -.e 
parties conferring in personam jurisdiction of this Court over the 
parties. The amount in controversy exceeds Ten Thousand Dollars 


($10,000). 


SIXTH: On or about December 26, 1973 defendant Jonn 


Bruin came to plaintiff's New York office at 230 West 4u. Street, 


New York City, and in order to induce plaintiff to besa an 
arpreement with him, represented that defendant Bruin's/operations 
for Nationwide Auto Transporters, Inc. ("Nationwide")a competitor 
of plaintiff, were within the scope of the authority of Nationwide, 
and that the defendants John Bruin and Interstate Auto Delivery 
("Interstate") had at all times complied with the requirements of 
the agreement between themselves and Nationwide; that the defend- 
ants John Bruin and Interstate had at all times transported 
vehicles in interstate commerce solely on the bills of lading of 
Nationwide within the scope of th= 2 i“hority of Nationwide, 
Defendant John Bruin further repre: «7ted to Raacon that he would 
at all times in the future operate within the authority of Aaacon 


and solely transport automobiles in interstate commerce on bills 


of lading issued by Aaacon. 


SEVENTH: Defendant John Bruin knowingly and wilifully 
made these representations, which he knew to be false, in order to 
induce Aaacon to enter into an agreement with defendant Bruin, to 


authorize him to transport vehicles on behalf of Aaacon. 


EITHTH: Plaintiff Aaacon relied on the aforementioned 
representaticns of defendant Bruin and entered into an agreement 
with him in New York to its detriment. A copy of said agreement is 


annexed hereto as Exhibiy "A". 
bs GM 


NINTH: Upon informatiun and belief, defendants Bruin 
and Interstate, in concert with others, had transported vehicles 
while an agent of Nationwide, other than tn accord with the 
authority of Nationwide granted by the Interstate Commerce Con- 


mission and other than solely on 4 bills of lading of Nationwide. 


TENTH: /on information and belief, after December 26, 
1973, defendants Bruin and Interstate and others, acting in 
concert with them, continued this pattern of illegal transportatiar 
i in violation of the agreement between defendant Bruin and plain- 


tiff Aaaccn, and without issuing Aaacon's bills of lading therefor, 


or accounting to Aaacon therefor, 


ELEVENTH: Upon information and belief, defendants Bruin 
and Interstate, in concert with others, have systematically and 
continuously transported vehicles in interstate commerce without 


authority from the Commission. 


TWELFTH: Plaintiff has been harmed by defendants! 
misrepresentations in the amount of Two Hundred Forty Five 


. 


Thousand Dollars ($245,000). 


AS AND FOR A SECOND CAUSE OF ACTION 


THIRTEENTH: Plaintiff repeats and realleges each an¢. 


every allegation contained in Paragraphs One through Twelve as if 


: fully set forth herein. 


FOURTEENTH: Defendants have failed to report the 
foregoing transportation to plaintiff and have failed to remit 
revenues due and owing plaintiff on these and other transportations 


subject to the agreement between the parties, 


FIFTEENTH: Defendants have failed to account to Aaacon 


for these transportations and have deprived Aaacon of its lawful 


revenues, - A - 


SIXTEENTH: As a result of the foregoing, plaintiff has 
been deprived of revenues and exposed to liabilities to which 
plaintiff is entitled to reimbursement from defendant in the 


amount of One Hundred Ninety Thousand Dollars ($190,000). 


WHEREFORE, Plaintiff respectfully requests the following 


relief: 


a. That, during the pendency of this action, this Court 
enter a preliminary injunction enjoining the defendant, his agents, 
servants, employees and representatives from transporting vehicles 
in driveaway service in interstate commerce in violation of his 


agreement with plaintiff. 


b. That this Court enter an order permanently enj ining 
defendant, his agents, servants, employees and representatives 
from transporting vehicles in driveaway service in interstate 


cummerce without appropriate authority from the Commission. 


c. That this Court award to plaintiff actual damages of 
Four Hundred Thirty Five Thousand Dollars ($435,000) and punitive 
damages of Two Million Dollars ($2,000,000). 
d. That this Court require defendant to account to 


plaintiff for all sums due and owing plaintiff arising out of 


or relating to the agreement-between the parties. 


e. That this Court award plaintiff the costs and 
disbursements of this action and its attorneys fees and disburss- 


ments incurred in the prosecution of this action, and 


v? 


f. Such further and additional relief as this Court 


may find appropriate. 


Respectfully submitted 
ee 


2p8 West 41st Street 
New York, New York 10036 
Tel.: (212) 354-1444 
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STATE OF NEW YORK ia. 
COUNTY OF NEW YORK ae 


HARVEY BLACKMAN, being duly sworn, deposes and says: 


That he is the National General Manager of Aaacon Auto 


Transport, Inc., the plaintiff in this action, ani that he has 


read the foregoing complaint and it is true to hie own knowledge 
except as to matters therein stated to be alleged on information 


and belief and as to those matters, he helieves it to be true. 


AAACON AUTO TRANSPORT, INC. 


AGENCY AGREEMENT 


Th 
THIS AGREEMENT, made this_ Ab day of | 
199% _, AT NEW YORK, NEW YORK, by AAACON Atto Transport, Inc. 
hereinatter called "AAACON'" and 0 . aA 


(na ne 


[barr Keelys Deige  Ctaanda Hills Cal 91349 


(Street Address (C:ty and State) 


ot Tadividvel , hereinafter called the "Agent", 


(Individual, @owqpeteatj On, P centndpetetanttcasnt 1 ) 


WITNESSETH: 

WHEREAS, AAACON is engaged in business as a common Carrier by 
motor vehicle, over irregular routes, of used passenger automobiles, in 
secondary movements, in driveaway service, between points in the United 
States, including Alaska and excluding Hawaii, subject to certain restrictions. 


NOW, THEREFORE, in consideration of the mutual promises herein- 
after Coutained, it is hereby agreed between the parties hereto as follows: 


1. Appointment of Agent. AAACON hereby appoints Agent as its agent 
at ba , hereinafter called the "Agency City" for 
purposes hereinafter set forth and Agent hereby accepts such appointment 


subject to the terms and cenditions hereinafter set forth. 


2. Duties of Agent. 


(a) Agent shall develop business for AAACON in the transportation 
of used automobiles in driveaway service in interstate commerce solely and 
only within the scope of AAACON's authority from the Interstate Commerce 
Commissior. Agent has received a copy of said authority and understands 
the scope thereof. All orders for transportation of automobiles by AAACON 
accepted by the agent shall be solely and only within the scope of that author- 
ity. All orders for transportation ofautomobiles accepted by Agent for trans- 
portation within the scope of AAACON's said authority, shall be accepted 
svlely and only as Agent for AAACON. Agent shall submit a completed rev- 
enue and insurance report to AAACON on forms provided by AAACON to- 
gether with any and all sums due AAACON in connection therewith for Agert's 
business for each week beginning on Monday and ending on Sunday. Such re- 
ports shall be mailed no later than Tuesday of the week following the Sunday 
on which the business week ended. 


(») Agent shall maintain in the classified telephone directory in the 
Agency City at Agent's own expense, a suitable listing and an advertisement 
in such name as AAACON shall determine. This telephone number and list- 
ing shall be the property of AAACON. Agent shall do such other advertising 
in the name of AAACON as AAACON may require at Agent's expense. 


(c) Agent shall maintain an office in the Agency City with such «m- 
ployees of Agent as Ayent shall see fit, all at Agent's own expense, provided 
that such employees shall be of suitable number and ability to handle the 
business of AAACON 


(d) Avent shall enter into agreements with customers and enter into 


agreements with persons desiring to drive to varia. -stinations to which 
said customers' automobiles areto be transported s01« and only upon forms 
furnished by AAACON and upon no other terms and conditions. 


(e) Agent shall issue Bills of Lading and freight bills of AAACON, 
exclusively on the serially numbered forms furnished to Agent by AAACON, 
to shippers of automobiles to be transported. A Bill of Lading and freight 
bill shall be prepared for each automobile -ransported and charges shall be 
assessed by Agent strictly in accordance with the tariffs of AAACON on file 
with the Interstate Commerce Commission. Any failure by Agent to so pre- 
pare « Bill of Lading and freight bill or to assess charges in accordance with 
such tariffs shall give AAACON the option of terminating this agreement 


unmediately. 


(f) Agent shall comply with all regulations and procedures as pre- 
scribed by AAACON from time to time relating to the operation of the busi- 
ness within the scope of the Agency created by this agreement including but 
not limited to reporting of any accidents in accordance with AAACON's in- 
structions. Agent shall comply with all applicable regulations of the Inter- 
state Commerce Commission, the Department of Transportation and all other 
agencies of the United States Government. Failure to comply with the re- 
quirements of this paragraph shall give AAACON the option of terminating 
this ayreement immediately. 


(g) Agent agrees that he will maintain the office of AAACON to be 
operated by him in a business-like manner, paying all bills on a current 
basis, and that such office will be open with personnel on the premises from 
at lect 8:55 A.M. local time to 5:05 P.M. local time, Monday through Fri- 
day. Agent agrees that he will cooperate with other offices of AAACON from 
tinw to time as required to assist them respecting shipments which require 
assistance in the area in which Agent operates. Failure to comply with the 
requirements of this paragraph shall give AAACON the option of terminating 


this agreement immediately. 


(1) AAACON shall furnish to Agent a list of AAACON's other Agents 


and Offices throughout the United States and Agent shall cooperate with other 
AAACON Agents and Offices pursuant to procedures prescribed by AAACON. 
Agent agrees that it will not transact business with authorized agents of any 
other company or organization engaged in a business similar to AAACON's 
within the scope of AAACON's business. 


3. Compensation of Agent. Avent shall receive as Agent's compensa- 
tion for ts services Spe gugud atealt of the transportation 
revenue collected by Agent with respect to those shipments on which Agent 

ives an order for service from a shipper or his agent. 


4. lusurance Premium on Car Shipments. Azent shall pay for all in- 
surance premiums for each car shipment. The rate of these premiums shall 


be determined by AAACON from time totime. The payment of these insur- 
ance premiums shall be made each week under paragraph ¢(c) hereof for all 
cars shipped that week. 


5. Documents. AAACON shall furnish to Agent a supply of serially- 
numbered Bills of Lading, driver agreements and such other documents as 
AAACON may require in connection with Agent's operations. Agent shall use 
these documents exclusively in connection with the transportation of auto- 
mobiles within the scope of AAACON's operating authority. All such docu- 
ments, used or unused, shall remain the property of AAACON. 


. No Competition by Agent. Agent shall not engage in any transporta- 
tion activity as principal, agent, employee or otherwise in competition with 
AAACON during any period in which this Agreement or any renewal thereof 
is in effect, or for one year after the terminatioi of this Agreement or any 
renewal thereof, within the area serviced by Agent on behalf of AAACON, or 
within one hundred miles of the geographic area set forth in Paragraph 1 


hereof, whichever distance shall be less. 


As used herein, the "area serviced by Agent on behalf of AAACON"' 
shall be any and all areas in which Agent shall have carried at any time list- 
ings ur advertisements listing or advertising the services performed by him 
in Connection with the business of AAACON in the Yellow Pages. 


Agent shall provide or refer no drivers or customers with respect 
to the movement of any vehicle within the scope of AAACON's authority to 
third persons during such periods or in such areas. 


Ayent agrees that in the event of any violation of this Paragraph 6, 
AAACON may seek an injunction to prevent further violations and may seek 
liquidated damages in an amount equal to the sum set forth in Paragraph 14 
hereof equaling that sum of money representing the final year's revenue 
which, if collected by the Agent, would allow Agent to renewthis Agreement. 
Such liquidated damages are to be asse ssed in lieu of actual damages relat- 


ing to the“interruption and dislocation of AAACON's business, the amount 
which ig impossible to measure. 


ur eae ed Agency of Agent. Agent shall be the Agent of AAACON sole - 
ly and only fo# the purpose of executing Bills of Lading and furnishing drivers 


in accordance with Agreements in form furnished by AAACON. Agent shall 
have no authority to enter into any other agreement on behalt of AAACON 
and shall incur no liability or expense on behalf of AAACON. Agent is an 
independent contractor and not an employee of AAACON. 


8. Insurance. Agent shall carry, at its own expense, public liability 
and property damage insurance on Agent's premises covering Agent's oper- 
ation as Agent for AAACON, with limits of at least $100,000. for injury to 
one person, $300,000. for injuries in any one accident and $100,000. tor 
property damage, naming AAACON as an additional assured. Ayent shall 
also cary, at its own expense, workmen's compensation insurance, Apent 
agrees to submit to AAACON, annually, a certificate of the insurance com- 
panies showing the amount of insurance’ in force and the expiration date 


thereof. 


9. Bond. Agent shall be bonded by a corporate surety company lor 
Agent's faithful perform nce under this Agreement. The amount ot that bond 
shall be $50,000. and the premium shall be paid by AAACON. 


10. Checking Account Agent shall maintain, for Agent's use a sepa- 
rate checking account inthe name of Agent, and shall deposit all revenues 


under this Agreement in that checking account. No other monies vhall be 
deposited in that checking account. 


11. Telephones. Agent agrees that any and all telephone numbers and 
accounts which Agent shal: use in connection with the operation of the bus1- 
ness of AAACON, whether or not contracted for by Agent or AAACON, and 
whether or not owned by Agent prior to the date hereof, and whether or not 
maintained upon the premises of Agent in or any other place, shall be and 
remain the sole property of AAACON. This paragraph shall apply, without 
limiting the generality of the foregoing, to each and every telephorfe number 
and account owned or used bythe Agent with respect to any automobile trans- 
portation business at any time, whether or not such business was conducted 
under the name and style of AAACON AUTO TRANSPORT, INC., or under 
any other name or style of any nature whatsoever. Agent hereby grants per- 
mission to AAACON to remove the telephone numbers and accounts from the 
premises of Agent at any place which AAACON, in its sole discretion, may 
choose, or to make any disposition of such telephone numbers and accounts 
as to AAACON may appear necessary to carry out the int 
herein. 


entions expressed 


In the event that Agent shall iail to permit the removal by AAACON 
of the telephone numbers and accounts in accordance herewith, Agent agrees 


that AAACON -ray seek a mandatory injunction to accomplish such purpose 
and liquidated damages in an amourt equal to the sum set forth in Paragraph 
14 hereof equaling that sum of rioney representing the final year's revenue 
which, if collected by the Agent, would allow Agent to renew this Agreement. 
Such liquidated damages are to be assessed inlieu of actual damages relating 
to the interruption and dislocation of AAACON's business, the amount ot 
which is impossible to measure and shall be in addition to any other damages 
hereunder. 


12. Inspection of Agent's Records. Books of account or shipping docu- 
ments and all financial records in connection with the Agency shall be kept 
in an orderly and business-like manner by Agent and shall be subject to in- 
spection and audit by AAACON at its option during reasonable business hours. 


13, Termination of Agreement. This Agreement may be terminated at 
any time by AAACON, at its option, by thirty (30) days written notice to the 
Agent in the event gross revenues of AAACON from traffic billed by Agen 
during the three (3) calendar months preceding the date of such notice ol 
termination aggregate less than $90,000 6 9———= Without prejudice to 
AAACON's right to terminate this Agreement immediately as provided in 
sub-paragraphs (e), (f) and (g) of paragraph 2 hereinabove, in the event ol 
breach of or default under this agreement by either party of any provision of 
this Agreement and the failure of suc party t emedy such breach or default 
within thirty (30) days after written notice of such breach or default given by 
the other party, then the other party may terminate this Agreement forthwith 
Agent agrees that AAACON holds the exclusive right to the use of the name 
“AAACGN Auto Transport, Inc. ' and any privilege granted Agent hereunder 
to use that name shall cease with the termination of this Agreement, without 
any right or privilege accruing to Agent to use such name thereafter. 


In the event of any termination of this Agreement, Agert agrees to 
discontinue the use of the name 'AAACON Auto Transport, Inc.", and any 
name similar thereto and any other name under which Agent was conducting 
AAACON's business during the base term hereof or any renewal period and 
to return immediately to AAACON all Bills of Lading and other forms fur - 
nished / ze:.t 4; AAACON. Agent expressly grants to AAACON permission to 
enter upon the premises of Agent in order to take possession of such docu- 
ments as well as telepho es and other equipment which is the property of 
AAACON. 


In the event that Agent terminates this Agreement for any reason 
of any nature whatsoever, Agent agrees to give AAACON at least ninety (40) 
days notice of ¢ gent's intention to terminate in writing. 


14. Term of Agreement and Option to Renew. The base term ot this 


Agre+ ment shall be for a period of three (3) years fromthe date hereof. Subject 
to the approval of the parties hereto at the time of the hereinafter mentioned 
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renewal, and providing the obligations of Agent shall have been fully pes 
formed hereunder, in the event of the gross revenues of AAACON duran thy 
final twelve (12) months period of the base term from traffic billed by Apent 


shall exceed $ [50,cv0 CO es» then Agent shall have the 


option exercisable by written notice at least three (3) months but not over 
six (6) months before the end of the base term of renewing this Agreement 
for three (3) additional years. This period shall be the renewal period. 


15. Payment of Taxes. Agent shall be responsible for and specifically 
agrees to pay any and all Federal, State and local taxes arising oul of of J 
connection withits operation asan Agent of AAACON including but not lin 
to uny state and local tranchise taxes, license tees, road use taxes, yasoline 


ileua 


taxes ind income taxes. 


16, Termination for Violation of Agreement. Notwithstanding any other 
provision of this Agreement, and in ‘addition to any rights which AAAJCON 
may have tc terminate this Agreement under any other provistons 
AAACON shall have the option of immediately terminating this Apreement 
upon the following conditions: 


here 43%, 


(a) In the event that Agent shall violate any of the Rules and Key 
lations of any United States Government agency cr shall act in a manner other 
than as permitted by the authority granted to AAACON by the U. S. Interstate 
Commerce Commission under AAACON Certiticate of Public Convenience 
and Necessity, or AAACON's tariff, as filed with the U.S. Interstate Com- 
merce Commission and amended from time to time; 


(b) In the event that Agent shall ship, or ve a party to the shipment 
of eny vehicle other than pursuant to a Bill of Lading issued by AAACON, 0! 
in the e.<at Agent shall fail to pay to AAACON any sums due and owiny to 
AAACN with respectto sach shipment, or the insurance charges in connec - 
tion therewith, within the time presc ribed in this Agreement. 


(c) In the event that the Bills of Lading issued by AAACON and de- 
livered to the Agent for use in Connection with the shipment of automobiles 
shall be used by the Ayent other than in their numbered sequences. 


Me Agents! Dutics With Respect to Claims. 


(a) If Agent does not comply with company directives on the dis 
patch of vehicles from their location with respect to the checkout and signout 
of drivers, Agent shall be responsible for that vehicle in the event that it ts 


lost or stolen. 


(b) Ayent shai’ not be covered by insurance in the event that there 
is a claim for damages made with the vehicle and neither a pink freight bill 
nor a Bill of Lading is signed by the registered owner, or the consignor. 
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'(c) In the event that Agent is involved in a claim relating to the 
business of AAACON, all papers relating to that matter shall be forwarded 
immediately to the claims department in New York. Agent shall include all 
papers which are relevant to the subject. 
tanec cies 

(d) No Agent has the right to pay, agree to pay, or agree to settle 
a claim ona local basis, without first receiving approval of an officer o! 
AAACON. 


(e) In t.e eventthat Agent is involved in legal action, all documents 
in connection therewith, including all documents relating to the shipment, 
shall be mailed to the claims department in New York as soon as they are 
received. These documents shall have a cover sheet stating the time, method 
and type of service (how the legal document was given to /yent). 


(f) All vehicles tendered tou Agent for shipment must be stored in 
an off-the-street parking facility and, when the need arises, operated by a 
third party, If Agent stores autos in any other manner, he will be respon- 
sible for all loss and damages that result. 


18, Fee Deposit. Agent has on the date hereof deposited the sum of 


$ 2 006.00 -. . This sum shall be returned within 120 days 
to the Agent upon termination of this Agreement provided that all the condi- 


tions of the Agency Agreement have been fulfilled. Notwithstanding any rights 
which AAACON may haveto retain a part or all of such fee deposit for vivla- 
tions of this Agreement, and in additicn to any other rights which AAACON 
may have hereunder, in the event of any violations of the terms and provi- 
sions of Paragraph 16, then AAACON may retain the entire sum of the {ce 
deposit as partial liquidated damages for the violations of the provisions of 
such Paragraph 16. 


19. Failure to Enforce Not a Waiver. Failure of AAACON to entorc: 
an of the provisions of this Agreement shall not be construed to be a waiver 
nor to affect the right of AAACON thereafter to enforce such provisions. 


20. Not Assignable. This Agreement shall not be sold, assigned or 
transferred by Agent, either in whole or in part, without the prior written 
consent of AAACON. 


21. Bankruptcy or Insolvency. If Agent shall be adjudged a bankrupt, 


make an assignment for the benefit of creditors, either voluntary or ivo-.- 
untarily, or if receivership or insolvency proceedings shall be commenced 
against Agent, this Agreement shall terminate. 


22, No Oral Representations. This Agreement contains the tull agree- 


ment between the parties hereto, and the parties shall not be bound by any 
oral representations not set forth in this Agreement. 


Z3, Interpretation of Agreement. The validity, interpretation, and 


performance of this Agreement shall be determined under the laws of the 
State of New York, and any controversy arising hereunder shall be settled 
by arbitration under the rules of the American Arbitration Association 11 th 
City, County and State of New York. The Agent agrees to service of process 
anywhere in the United States by certified mail. 


24, Paragraph Headings. The paragraph headings herein have been 
used for convenience only and shall have no bearing upon the interpretation 
of this Agreement. 


25. Notices. Any and all notices required to be given by Agent to 
AAACON shall be valid and cffective only if sent by registered mail, return 
receipt requested, to AAACON's principa! office in New York City. 


IN WITNESS WHEREOF, the partie: hereto have executed this Apree- 
ment on the date and year first above written. 


SPORT, INC. 


AMENDMENT TO AGREEMENT BETWEEN JOHN N. BRUIN and AAACON AUTO 
TRANSPORT, INC. DATED DECEMBER 26, 1973 


—— aaa 


1) Section 3 of the agreement between JOHN N. BRUIN 


and AAACON AUTO TRANSPORT, INC. dated December 26, 1973 i: 


hereby amended as follows: 


"23, Compensation of Agent. Agent shall receive 


as Agent's compensation for its services 80% of the transportation 
revenue collected by Agent with respect to those shipments on 
which Agent receives an order for service from a shipper or his 
agent, less $25.00 per vehicle transported. Agent shall remit 

to the company 20% of the transportation revenue collected by 

the Agent indicated above plus $25.00 per vehicle. The total 

sum shall be remitted along with Agent's report to the hone 


office on a weekly basis." 


2) A Rule 27 post card shall be mailed to the home 
office by the Agent on the day that the Agent receives an order 
for transportation of any vehicle, or on the day the Agent 
places an order for the transportation of any vehicle with 


another office of the company. 


3) The parties hereto agree that in the event 
Aaacon Auto Transport, Inc. is adjudged to have violated iis 
agreement with Nationwide Auto Transporters, Inc. by executing 


the annexed agreement, Aaacon Auto Transport, Inc. may terminate 


the agreement immediately 4s though a violaticn upon t! 
of John N. Bruin had occurred, as provided in Pararraph 


the agreement of December 26, 1973. 


4) The representations of John N. Bruin contained in 


his affidavit of December 26, 1973, annexed hereto and mace a 
part hereof, are relied upon by Aaacon Auto Transport, Inc. 
tre event that said representations are determined to be fals 


in any respect, John N. Bruin shall indemnify Aaacon Auto 


Transport, Inc. and hold it harmless for any losses therefrom. 


5) Agent shall cause to be kept in proper order all 
log books required by Federal authorities and shall further 


-emit copies thereof to Aaacon Auto Transport, Ines on & week? 


basis with regard to all operations requiring same. 


6) John N. Bruin shall execute any an¢é 211 doc 
necessary to transfer forthwith to Aaacon Auto Transport, Tne. 
all telephone numbers used by him and by any corporation, 
proprietorship, partnership or other business enterprise 
which he is affiliated as officer, shareholder, emnloyee 


1,4 


a;ent or other affiliation directly or indirectly within the 


State of California in connection with the operstio: 


trancoorting automobilcs. 


7) Except as amended herein, the Agency Acr 


of December 26, 1973 between the parties shall be ani 


fn all respects in fvll force l CLLeet. 


UNITED STATES DISTRICT COURT 
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RAL?! J, ZOLA, being duly sworn, deposes and says; 


1. J am Vice President of Aaacon Auto Transport, Inc., 


slaintif? in the above-entitled action (hereinafter “Aaacon"), 


a his affidavit is submitted in support of Aaacon's 
asplication for a Preliminary Injunction and in opposition to 


acefendants! cross-motion to dismiss and for a change of venue. 


a) 
Hi 


am fully familiar with all asnects of this matter, 
personally participated in the preliminary negotiations 
reiating to the signing of the agency agreement between Aaacon 
and the defendant, Jonn Sruin (hereinafter "Bruin"), which agree- 
ment was executed the 2bth day of December, 1973. A copy of said 
agreement is annexed to the Order to Show Cause herein and is 
designated «s Fxhibit "A". It will be noted that this agreement 


was signed vy John Bruin and by me as Vice President of Aaacon, 


!, i tnave carefully read the affidavit dated October 
16, 1974, sworn to by Harvey Blackman, Aaacon's National Operatiors 
Manirser., All of the statements contained in Mr. Blackman's 
affidavit, »articularly those relating to the negotiations with 
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Mr. Bruin in which Mr. Blackman and I jointly participated, are 

“actually true. Every single statement in Mr. Blackman's affi- 

davit referring to promises made by Mr. Bruin to Mr. Blackman and ww 
ie occurred in my presence in New York and I hereby reaffirm the 


act that these promises, later proved to be fraudulent, actually 


»» .In addition to the fraud and misrepresentations 
referred to in Mr. Blackman's affidavit, Mr. Bruin also perpe- 
x 


trated frauds upon Aaacon during the term of the agreement which 


tH 


subsequently discovered during an eudit. 


6, Prior to the month of August 1974, we had no sus- 
picion that Bruin was engaged in any activities carefully designed 
and calculated, to violate his agreement with Aaacon and to deprive 
our company of revenues. Until that month, we were merely con- 
cerned with the relatively low amount of revenue being forwarded 


to Aaacon by Bruin from his two offices in Los Angeles and San 


A he During the month of August 19741, I was on a business 
trip for Aaacon and visited, among other cities, Los Angeles and 
San Francisco, At that time, I made a routine audit inspection 
of the premises maintained by Mr. Bruin in Los Angeles, In the 
course of the audit, I made the accidental discovery that Bruin 
was engaged in a fraud which can be described as "double book- 
keeping" in the course of which he maintained one set of records 
for snipments made on Aaacon Bills of Lading and another set of 


records for shipments of automobiles made in his own name in 


violation of the agreement between him and Aaacon, 


Oo. When I arrived in San Francisco, T made the same 


inspection at the Pruin premises in that city. The San Francisco 
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Office was managed by John Bruin's brother, Roy Bruin, When TI 
confronted Roy Br with the evidence of fraudulent conduct, 
double bookkeeping, °**7., he admitted it and added "I sas just 
folio.ing John's orders", In other words, the defendant, John 

ruin, not only engaged in fraudulent and surreptitious activities 
in che Los Angeles Office but, at his direction and instructions, 
his brother operated in the same fraudulent manner in the San 
Francisco Office to Aaacon's detriment. 


9. A flagrant example occurred when Bruin contacted 
two of Aaacon's agents, Mr. Barney Daly of Chester, Pennsylvania, 
ana Mr. Alfred Rappeport of New York City in an attempt to induce 
4chem to transport automobiles in violation of their agency agree- 
ments with Aaacon., Both Mr. Daly and Mr. Rappeport refused ta 
‘breach their agreement with Aaacon. If the trial is held in this 
Sourt, rather than on the west coast, both Mr. Daly and Mr. 


Rappeport will testify under oath to the foregoing. 


10, Aaacon has many records in its possession in New York 
City which clearly demonstrace the fraudulent scheme and plot by 
Bruin to deprive Aaacon of revenue, to deprive Aaacon of its 
status in the field and to misrepresent to Aaacon's customers 
our liabilitv for damage to vehicles and for insurance coverage 


for third narties, 


11. As but one example of the records now in Aaacon's 
possession in New York City, annexed hereto as Exhibit "A", is a 


photocopy of the transport papers concerning a shipment occurring 


on August 1/!, 197/1, originating in Denver and terminating in 


California. This transport was effected through one John Scheall 
by defendant Bruin and his brother, Roy Bruin. The covering letter 
from John Scheall clearly proves that the automobile was not being 


shipped on Aaacon's Bill of Lading, but rather on "Insured Paper", 
- 35 - 
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indicated that he 


Vv 


New York ‘4 1 \ tri 


to an interstate motor carrier which is no longer 


the business of transporting cars in driveaway 


rked for Insured a number of years ago and 


2d documents with the Insured name on 


rpose of continuing illegal shipments after 
3 th Insured. 
ir cenonent has contacted Mr. Allen Herman, 
e Auto Transporters, Inc., John Scheall's 
: Jerse Mr. Herman stated that the 
to immediately above was neither authorized by, 
‘onwide. It apparently constituted a collusive 


ir, Bruin and others with the intent of depriving 


. Mr. Herman further indicated that he would be 


Vv 


New York City to so testify on Aaacon's 


ad ion, Mr. Herman has made available to Aaacon 


. Mr. Landis, Nationwide's Seattle Agent, admite 
ith Bruin in connection with Bruin's transport- 
'ithout Aaacon's Bills of Lading for a number of 


an affidavit of October 16, 1974.) Mr, Landis 


man that several automobiles were moved "on no 


‘ase means that cars were transported without any 


hatsoever and without insurance certificates 


tor carrier. ‘Mr. Herman has further 


would testify on these matters as well at a 


o the reference by attorneys ‘or Bruin concern- 


2” of settlement conversations had between that 
i respectfully note that reporting such conver- 


Lf hly 


improper, 


3 - 


Even-more significantly, said reportage is totally 
Imaccurate. i did not state "I want to make an 
Bruin". When asked by opposing counsel whether 
irop its claim for punitive damages, I replied 
nmages are awarded to make an example of people who 
fraudulent conduct. I added that Aaacon believes 
acted fraudulently in the instant case and that we : 
punitive or exemplary damages are appropriate and preper. 
in response to & suggestion by counsel for John Bruin 
the matter be cettled merely by the payment of the sums whict 


wrongfully taken and failed to report to Aaacon. ) 


16, I wisn to conclude by emphacizing that the telephone 


numbers which Bruin used in both the Angeles and (Can Francisco 


areas are Aaacon's property, according to the agreement between the 


parties. In the Complaint, we requested that he be enjoined from 
using our asset: These assets include, not only Aaacon's bills 


is possession, but the telephone numbers as 


your deponent respectfully requests that 
preliminary injunction be granted in en- 


cross-motion ’ a change of venue be 


D475 
fjualified in New York County 
Teawilssion Expwes Muica Su, 3975 


UNITED STATES DISTRICT COURT 
THERN DISTRICT OF NEW YORK 


TRANSPORT, INC 


Plaintif?’, 74 Civ, 4084-DBB 


-and- MOVING AFFIDAVIT 


JOHN BRUTN d/ob/a/ INTERSTATE AUTO 


DELIVERY, INC., etc. 


Defendants. 
Fr’ NEW YORK 
, OF NEW YORK 


HARVEY BLACKMAN, being duly sworn, deposes and says: 


1. I am National Operations Manager of Aaacon Auto 
Transport, Inc. (hereinafter "Aaacon"). I am fully familiar with 
all aspects of the dispute between Aaacgon and defendant John 
Bruin (hereinafter "Bruin"). I personally participa ed in all of 
the negotiations leading to the execution of the agency agreement 
between the parties as well as in the dispute between Aaacon and 


Bruin that followed, 


2, This affidavit is submitted in support of Aaacon's 
application for a preliminary injunction and in opposition to 


Bruin's application to dismiss and for a change in venue, 


3. During the ienkb of December 1973, Bruin came 
to our office at 230 West 4lst Street, New York, New York, for the 
purpose of exploring the possibility of being appointed our 
second agent in the Los Angeles and San Francisco metropolitan 
areas. These negotiations were engaged in by me and Ralph J. Zola 
on behalf of Aaacon, The talks culminated in the execution of the 
agency agreement dated December 26, 1973, a true copy of which is 


annexed as Exhibit "A" to the complaint herein. 
= 3Y — 


4, We emphasized that our Los Angeles and San 
Francisco offices were among the highest revenue producers and 


that we were appointing second agents in th se cities only because 


of the "institutional" customers he would bring to Aaacon, as 


described below, 


In the course of the negotiations, we asked 
Bruin why ve had been terminated as agent on the West Coast for 
our competitor, Nationwide Auto Transporters, Inc. (hereinafter 
"Nationwide"), He told Mr. Zola and me the reason was that 
Nationwide had decided against direct local billing of customers 
by its agents and that billing would te conducted by the 
Nationwide headquarters. Bruin further advised us that he could 
not go along with this basic change in policy and, consequently, 
his agency was.terminated, As set forth below, we recently learned 
that the reason for the te w’1ation of his contract with Nationwide 
was of a far more serious nature since it involved fraudulent con- 


duct on his part. 


6, During the negotiations, which lasted for two 
days, Bruin emphasized that his main source of business was 
"institutional" as distinguished from individual owners. This 
term is used in our industry to denote banks, etc, which engage 
the services of an auto driveaway company like Aaacon to transport 


repossessed cars in interstate commerce, 


7. Bruin further emphasized his close and exclusive 
contacts witi: key officials in four major California banks, 
including Bank of America, who, he assured us, he would deal with 


as an Aaacon agent. 


8. Chiefly in reliance upon this important promise 


by Bruin, Aaacon signed the agency agreement with him. We stressed 


- UO -~- 


the necessity of his billing these institutional customers on 
Aaacon's billing paper and, of course, transporting all vehicles 
on the issuance of Aaacon's bills of lading. This is also con- 


tained in the agreement itself. 


9. We also pointed out to Bruin that his institutional 
>955 was vital to Aaacon since we already had two unusually 
active arents in both Los Angeles and San Francisco. In other. re 
words, we made it clear that we were engaring him as a second agent 


in each city solely because of his assurafice that .he could and 


would serve institutional customers as an arent of Aaacon, 


10. We subsequently learned during an audit by Ralph 
Zola of Bruin's operation in August 1974, that on many occasirns 
Bruin did business as Interstate Auto Delivery (hereinafter 
"TInterstate") and was making many institutional shipments in his 


own name (Interstate) in a flaprant violation of paragraph 5. of 


the agency apreement. 


ll, Furthermore, although required to take orders on 
freight bill-order forms furnisned by ..aacon and containing its 
name, he obliterated Aaacon's name and replaced it with the name 
of Interstate Auto Delivery or the names of other carriers. Thus, 
not only did his customers think that they were dealing directly 
with him and deprive Aaacon of- the benefit of the good-will to be 


derived had it conducted the transportation, but he also billed 


them directly on Interstate paper, never reporting either the 


shipments or the income to Aaacon, thus cheating it out of sub- 


stantial amounts of money. 


12, We have been advised by Allen Herman, President 
of Nationwide Auto Transporters, Inc., that he had terminated the 
contract with Pruin (see pavapraph 4, supra) because of identical 


fraudulent conduct by Bruin as Nationwide's agent. Bruin shipped 
- 4) - 


automobiles on his own fictional bills of lading, without proper 
insurance, did not report the shipments to Nationwide and failed 
to *eorward revenues to Nationwide, according to Mr. Herman, who 


nesvures us he will testify at a trial -- if held in New York City, 


13. I cannot emphasize too strongly that Bruin engaged 
enormous amount of business with institutional customers 
1con's name. Aaacon has been advised by these institutional 

‘uctomers t ee they would deal directly with Aaacon in the future 
were John Bruin “out of the picture’. If Bruin is permitted to 
iolate his arreement with Aaacon by dealing with thece institu- 
tional customers for a period of one year, the impression already 
made by Aancon upon them as a reliable and substantial interstate 
motor carrier will sradually fade away. In other words, unless 
ruin is now enjoined, at the expiration of one year, Aaacon's 
value to these specialized customers will be considerably blurred 


in their minds, if not completely obliterated. 


14, I respectfully direct the Court's attention to 
ararraph !| of *the accompanying affidavit of*Mr. Allan Herman, 
sworn to October 16, 197/1, as well as Exhibit "B" annexed thereto, 
We deem hirhly significant the letter dated September 20, 1974 to 
Mr. Herman ‘resident of Nationwide Transporters, Inc., by Mr. Don 
Landis, Nationwide's Seattle agent. We emphasize that, in said 
letter, Mr. Landis admit s having moved vei 1icles in interstate 


commerce in concert with John Bruin, without bills of lading of 


any interstate carrier and without the safeguards required by law. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NeW YORK 


POACON AUTO TRANSPORT, INC 74 Civ. 4084-DBB 
AFFIDAVIT 


-and- 


JOHN BRUIN a/b,’ 
INC., etcCe, 


being duly sworn, deposes and says: 
‘sident of the State of New Jersey, and 
am President of Nationwitce \ Transporters, Inc. Our main office 
46 at 2275 Lemoine Avenue, Fort Lee, New Jersey. 
Annexed hereto as Exhibit "A" 4s a copy of 4 
transport order of % vehicle in interstate commerce. I am advised 


, 


that this ordcr was effected by Join Bruin on August 12, 1974, 


anne ’ 


for the Bank of America, bry name "Nationwide Auto Transporters. 


nt the tine in avestion, and for nine months 
prior thereto, ohn Bruin was not an agent of Nationwide Auto 
Transporters and had no aithority or right to use or to represent 
authority from our conpany to effect the transport in interstate 
commerce. 

Annexed hereto as Exhibit "B" 4s a letter dated 
September 20, 1y/74 which tT received from Don Landis, the Nationwide 
agent in Seattle, in wiiich > admits having moved vehicles in 


4nterstate commerce in concert with John Bruin, without the bill 


of lading of a carrter and without the s2feguards required by 


Commerce 


Act 


[3/ 


Allan Herman 
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SEPT. 20, 1974 


wR, Al HERNAN 

ATIONWIDE AUTO TRANSPORTERS 
~175 LENOINE AVENUE 

FORT LEE, NEW JERSEY 


NEAR AL, 


P7R TELECON WITH YOU REGARDING AAACON, JOHN BRUIN AND MYSELF, | 
‘OULD LIKE TO FURTHER FXPLAIN THIS SITUATION. AS YOU KNOW WHEN 

JOHN BRUIN WAS CANCELLED, THE CEATTLE OFFICE WOULD HAVE LOST A LOT 

rF BUSINESS BECAUSE OF THE NANY REPOSSESSED CARS FROM CALIFORNIA 
(HAT ARE FOUND IN THIS AREA. IN ORDER NOT TO LOSE THIS BUSINESS, 

1 CET ABCUT TO FIND A WAY THAT TO KEEP 1T THAT WOULD NOT BE ILLEGAL. 
AFTER A FEW MONTHS OF IME MOVES ON AAACON PAPER AND SOME ON 
NATIONWIDE PAPER AND A FEW ON NO PAPER, | TOLD JOHN THAT ALL MOVES, 
OTH H!S ORDERS AND NINE WOULD HAVE TO BE ON NATIONWIDE PAPER. 

‘| THOUGH HE DIDN'T LIKE THE IDEA OF HELPING THE NATIONWIDE een 
OFFICE MAKE MONEY, HE AGREED AND ALL MOVES SINCE THEN HAVE BEEN DONE 
THIS WAY. AS YOU CAN SEE, WE PROFITTED AND AAACON DIDN'T. 


iN ORDER TO EXPLAIN THE PROCEDURE FURTHER IN DETAIL, IT WAS DONE 

HIS WAY. THE ORDERS FROM HIS OFFICES IN LOS ANGELES AND SAN FRANCISCO 
ARE PHONED fO ME AT SEATTLE THE SAME AS ANY CUSTOMER PLACES AN ORDER. 
THE ORDER IS TYPED UP ON NATIONWIDE PAPER AND THE CAR 1S MOVED. JOHN 
PAYS THE BILLING AND NATIONWIDE HOME OFFICE 1S SENT ITS SHARE, THE 
PROCEDURE I THE SAME AS {IF JOHN WERE A MOVING COMPANY OR LEASING 
COMPANY GIVING US ORDERS TO MOVE CARS. 


THE ORDERS ORIGINATING FROM MY CUSTOMERS ARE TYPED UP ON NATIONWIDE 
PAPER AND SINCE I HAVE MANY DRIVERS THAT ARE GOING TO CALIFORNIA AND 
WANT A RETURN CAR, | SORWARD THE B/L TO JOHN OR ROY AND THEY HAVE 
THE CAR READY FOR MY DRIVER WHEN HE WALKS IN TO THEIR OFFICE. 


AS | SEE IT, EVERYBODY IS HAPPY EXCEPT AAACON WHEN THEY FOUND OUT ABOUT 
iT. HOWEVER SINCE HE 1S NO LONGER THEIF AGENT THIS SHOULD NOW POSE NO 
PROBLEM. 

NOW OF COURSE IT IS YOUR PEROGATIVE TO TELL WE iF THIS PROCEDURE IS 
ALRIGHT. IF NOT, REMENBER THAT WE ARE PRINARILY IN THIS BUSINESS TO 
WAKE MONEY, ©O FRY AND SHOW ME HOW OR WHAT NEFDS TO BE CHANGED SO 

THAT WE STILL CAN MOVE J HN'S CARS. 


BY NOW YOU ARE PROBARLY THINKING THAT WE CAN GET ALL OF JOHN'S 
BUSINESS BY FORCING HIN OUT OF RUSINESS AND GOING AFTER-HIS CUSTOMERS, 
BUT KEEP IN MIND THAT THE PEOPLE AT BANK OF AMERICA AND OTHERS ARE 
HIS PERSONAL FRIENDS AND HE CAN INFLUENCE THEM AGAINST USING US. 


PUTONORILE TRANSPORTATION THE NA.T. WAY QUALITY MAKES THE DIFFERENCE 
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i} BELIEVE THAT IF WE WORK WITH HIW AS 1 HAVE 1T 1S MORE 
PROFITABLE AND THE LONG TERM GAIN IS GREATER «THAN COMPETING 
AGAINST HIM. 

LET ME KNOW WHAT YOUR THOUGHTS ARE ON ALL OF THIS AND IF YOU 
THINK IT IS A LITTLE SHADY BUT WITHIN THE LAW THEN FORGET I 
FREN WROTE THI© AND THROUGH THE LETTER AWAY. 


YOURS FOR MORE BUSINESS ANYWAY WE 
CAN GET IT, 


AUTOMODILE TRANSPORTATION THE NA.T. WAY: QUALITY MAKES THE DIFFERENCE 


EXHIBIT “B a 


RUSSELL & SCHUREMAN 

1545 Wilshire Boulcvard 

Los Angeles, California 90017 
(213) 485-4700 


Attorneys for befendant 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YOKK 


AFACON AUTO TRANSPORT, INC., 


> 


Plaintiff, CIVIL ACTION NO. 74 CIV 4084 DBB 


Against MOTION TO DISMISS 


Ne a ee eee 


JOHN BRUIN. d/b/a INTERSTATE [IMPROPER VENUE], AND MOTION FOR 
AUTO DELIVERY and INTERSTATE 
AUTO TELIVERY, Ic. MOTION 


? 


Defendcuts. 


ue ee ae ee ee 


The defendsnt John Bruin moves the Court as follows: 
1, To dismiss the action on the ground that it is in the 
wrong district because: 

a. The jurisdiction cf this Court is invoked on a=: 
ground in addition to that of diversity in that the plaintiff con- 
plains of, and secks relici from, alleged violations of the Interstate 
Comnerce Act; and 

b. The defendant is an individual and is not licensed 


to do business or doing business in the Southern District of New York’, 


all of which more clearly appears in the affidavits of John Bruin 


attached hereto és Exhibit A; and 
The prope: venvc fox an action which seeks relief 
from alleged violations of the I. terstate Commerce Act is as more 


fully set out in Section 2777 (b> 62) [49 U.S.C. 322 (b) (2)] of the 


Interstate Conmerce Act xo in Tivie 44, Seetion 1391 (b) United 


States Code, °ll of which more clearly appears in the points and 
authorities filed herein, 

2. ‘To transfer the within action to the Central District of 
California for the convenience of witnesses and to avoid undue hard- 
ship on the defendant, 

Dated: October 4, 1974 Respectfully submitted, 


RUSSELL & SCHUREMAN 


ae 
Christopher Ashworth 


Attorneys for Defendant John Bruin 


By 


NOTICE OF MOTION 


TO: Zola & Zola, attorne:ys fox plaintiff AAACON AUTO 


TRANSPORT, INC. 

Please take notice that the undersigned will bring the 
above motions on for hearing before this Court im Room 706 of the 
United States Courthouse, Foley Cquare, in the City, County and State 
of New York at 9:30 o'clock in the forenoon on the 15th day of 


October, 1974, or as soon thereafter as counsel can be heard. 


RUSSELL & SCHUREMAN 


joves i Edd 
By Ie : 
Christopher Ashworth 
Attorneys for Defendant John Bruin 
1545 Wilshire Boulevard, Suite 606 
Los Angeles, California 90017 


Phone: (213) 483-4700 


RUSSELL & SCHUPFMAN 

1545 Wiashire loulevard 

Los Angeles, Celifoz:nia 90017 
(213) 483-4760 


Attorneys for Defendant 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


AAACON AUTO TRANSPORT, INC., 

Plaintiff, CIVIL ACTION NO. 74 CIV 4084 DBB 
Against AFFIDAVIT OF JOHN BRUIN 
JOHN BRUIN, d/b/a/ INTERSTATE 
AUTO DELIVERY and INTERSTATE 
AUVZO DELIVERY, INC., 


Defendants. 


Ne ee ae a a a Ne ee ee? 


| 
| 


STATE OF CALIFORNIA ) 
COUNTY OF LOS ANGELES 

John Bruin, being duly sworn, deposes and Says: 

1. From and after September 19, 1974, I have not individu- 
ally, or doing business as Interstate Auto Delivery, moved, or caused 
to be moved any automobile or-any othe. vehicle, in driveaway or 
truckaway service into or out of the State of New York. 

2. I have no intention of moving or causing to be moved 
any avtomobile ox other vehicle in driveaway or truckaway service 
across any state line unless J am employed by a person or corporation 
who is lawfully entitled to so operate, or until I can procure suit- 
able authority froa the interstate Commerce Commission. 


3. All cf my books end records regarding transportation of 


j 


automobiles yrnia,. 


4, The great majority of traffic which I have participated 


in moving in interstate commerce, moved from points and places in 


States on the one hand, to California on the other. 


ee ee 
1974 "aii 


JON BRUIN 
Subscribed and sworn to before me, a notary public in and 
l 
‘al 
xr said Couniy and State this Uy day of October, 1974, 


f 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


AACON AUTO TRANSPORT, 
Plaintiff, 
v3. 
JOHN BRUIN, 


Defendant. 


November 11,1974 
9:30 a.m. 


HON. DUDLEY B. BONSAL, 
District Judge 


APPEARANCES 


MICHAEL G. AMES, ESQ. 


Attorney for Plaintiff. 


CHRISTOPHER ASHWORTH, ES 


Attorney for Defendant. 
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SOUTHEAN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY iC JAHE NEW YORK WY co 7 ase80 


MR. AMES: My name is Ames, 
for plaintiff, your Honor. 
Before I start what I hove will be a relatively 


brief argument, I simply want to pojnt out t 


about three minutes ago -- well, let me put it this 


nearly three weeks ago, we served papers upon counsel for the 


defendant, and I received nothing since until about three 
5 


minutes ago. I haven't even read it yet. 
THE COURT: Okay. 
With the permission of the Court, 
would appreciate a few days to look at it and answer 
THE COURT: Any objection to that? 


MR. ASHWORTH: Yes, I do, your Honor. 


The affidavit on file is absolutely essential! 


to either of our cases this mornin-z. 

THE COURT: lid you fust pive i 
minutes ago? 

MR. ASHWORTH: Yes, your Honor. 


l rive you a counle 


AMES: Thank you. Wednesdny at 


ASHWORTH: Then I wil! withdraw 
All rirht. You can do that 
Give it back to him. 


MR. AMES: IT have no objection, unless 
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| 
l | oe ue 
2 | filed -- 
| 
g-3 THE COURT: He said it hasn't been filed. 
4 MR. ASHWORTH: I have taken it down to the clerk's 
{| 
‘ ! office, but 7 will withdraw it. 
| 
6 COURT: All rirht. You withdraw it and make a 


note of that, that it is withdrawn, and I won't look at it. 


6 Let us proceed with the argument. 

9 MR. AMES: All rignt, your Honor. 
10 I hnow that the Court was interested in submission. 
11 I merely wanted to highlight several points. 
2 | THE COURT: My problem, I think, with this. Mr. 
13 | Ames, this seems to me a contractual dispute and I would like 
14 you to focus on why you think you need an injunction here. 
15 The agreement is terminated, isn't it? 
16 || MR. ASHWORTH: Yes, your Honor, it has. 
Mw | THE COURT: The arpreement is terminated and it is 
18 a contractual dispute. I think there were some allegations 
19 || here that the defendant is violatinr I.C.C. rules. 
20 | No? 
21 MR. AMES: You are correct in the first place, the 
22 agreement has veen terminated. There were some borderline 
23 things, but we concede the termination of the agreement. 

! 
2 ] THE COURT: Why do you want this equitable relief 
25 | then? 
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All right. I will concentrate on that, 
your Honor. 
Opposing counsel in his napers -- 


THE COURT: Don't tell me what opposing counsel 


has, tell me why you want equitable relief. That is what I 


want to know. 

MR. AMES: This is truly a vital point, I am not on 
a tangent. 

He claims, he contends, that we are suing under an 
alleged violation of the interstate commerce act 322 which 
constitutes violations promulgated by the Interstate Commerce 
Commission. 

Now, this is not so. 

THE COURT: I am not worried about that. I don't 
give a hoot whether it is so or not. 

Why do you need equitable relief at this noint 
where the arreement has been terminated? 

MR. AMES: Well, it is precisely because the arree- 
ment has been terminated that we do need this. 

THE COURT: Why? 

MR. AMES: The agreement by its verv terms -- well, 
all right -- by its very terms states that the defendant -- 
well, there is a restrictive covenant for one year, your 
Honor in both the cities of Los Angeles and San Francisco 
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for a certain geographical area. 
THE COURT: That they won't compete, is that right? 


Is that right? A restrictive covenant not to compete for 


one year? 


ASHWORTH: That's correct. 
AMES: There 1s no contention on our nart, and 
I think -- 


THE COURT: Don't tell me whether there is no 


contention, I want to get your contention. 

MR. AMES: Very good. 

These are unique and very special services. This 
4s not an ordinary emplover - employee contract or a prin- 
cipal - agent contract. 


We believe that we have adequately established in 


our papers that there be two -= Aacon being a motor state 


carrier does business in two areas, one with so called casual 


customers, those who walk in from a street and want a car 


transported to another point, and the other, and this 


vital point and why we want the injunction even thourh the 
agreement has terminated, the institutional 
THE COURT: Wait a minute. it you want equitable 


relief here to enforce the arreement not to compete for one 


year? Is that what you want? 


MR. AMES: Yes, and I even ro beyond that. I have 
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made an offer which has been rejected to limit that restric- 


tion only to the institutional customers in which or with 
which the defendant has peculiar and very, very rewarding 
contacts, 

We have agreed to waive anv rights to the re- 
strictive covenant, the terms of it, regarding the casual 
customer in the entire state of California. 

I mentioned that because he emphasizes that we 
are hurting his client and attempting to put him out of 
business. We are not. 

THE CUuRT: All right. But that is the scope of 
your equitable relief? 

MR. AMES: Yes. And what it boils down to, if I 


may have another sentence or two on that, is this: 


The defendant is already, and we can establish that 


at a hearing, your Honor, has already and is now contacting 
institutional customers, which we don't have contact with. 
We went into business with him because of that. 

Aacon is a large company and is not worried about 
casual customers. But on the institutional basis, which 1: 


extremely unique, it is our contention -- 


THE COURT: What is an institutional] customer? 


MR. AMES: ALT rirht. That is what I tried to say 


before. 
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A casual customer is an individual registered owner 


of an automobile -- 


THE COURT: IT want to know wnat an institutt 


customer is. 


ynal 


stinruishine. We have two. 


An institutional customer is a bank or an insurance 


company, or another large orranization that repossesses 


7 


automobiles and rives them to Aacon or another licensed 


motor carrier for the purnose of transferring it or shinning 


it, rather, in interstate commerce, 


We do not have those contacts. This is why 


want the injunction. We didn't have them before. We 


we 


went 


4nto business with him -- we have an office in Los Angeles 


we have one in San Francisco. We went into business 


him only because of these contacts. 


If he is permi ed to continue with pnursuinr 


{th 


' 


contacts, at the a vear, your Honor, any contact that 


Aacon would have or any knowledre that they would have 


Aacon's name woul] 
THE COURT: Wait a minute. 
I am trying to straiphten this out. 


c 


What is the limitation on comnetition’ low 
run? 


MR. AMES: INC é the contract. 
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longer 


You are talking about 


MR 


AMES: 


By the end of the year, 


Aacon will 


at this time so that 


being in comnetition 


THE COURT: 


4 
AMES: 
COURT: 
tomers are, indeed, 
is returning 


business 


mobiles to automobile 


dealer is outside the 


allowed to deliver to 


scope of their certific 
necessity. 
Secondly, 


would simply like to 


last paragraph of the brief 


reply, and they 


al customers, have 


they would use Bruin in 


SOUTHEAN DISTRI< 


FOLEY S¢ 


thy) 
the 


be totaled an 


bank 


wit} 


refor 
pes ¢ 


note here, 


indicated 


year. 


+ 


sorry, then I phrased it 


any knowledre that they will have of 


. + 
i tha is need an 


injunction 


them ourselves without 


san contact 


a former arent of ours. 


of 
about 


Your Honor, the institutional cus- 


s and the principal thrust of this 


stolen and embezzled auto- 


lers, return to an automovile 


rity of Aacon. They not 


are 
bile dealers. 


f nublic convenience and 


-espect to counsel's argument, 


the Court to I think 


which the nlaintiff has 


and I wll quote, "they, 


to emplo of Aacon that 


yees 


transporting vehicles !ndenendent of 


T COURT REPORTERS 
JARE, NEW YORK, N.Y 
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inetituedons 
| 


unspoken maj 


Mr. 


with Aacon 


as 
repossessed, embezzled and 


dealers. There may be an 


a bank's own vehicle lot, 
circumstance and that is 
The bulk of the traffic fr 
This point was 
now withdrawn affidavit. 
points on authorities 
on file here supporting th 
The two issues k 
A lot 
to be automobile dealers. 
point yet. But ( S 
dealer delivery 
something Aacon is not al} 
THE COURT: 


he makes. 
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matter, 


>d October 4, 


of witnesses 


or premise in that statement 


nd hypnotized the companies 


De 


terribly interested in 


usiness h 


the t 


en automobiles 


st ol 
4ncidental or occasional 
but that is an 
of 


a matter 


to automobile dealers. 


fortunately, 


mentioned it on pare five 


e motion for a transfer of 


ind of tie in. 


we are roing to need are 


. 


realize 


extremely rare 


we are not at that 


iS 


competing 


to automobile 


return to 


accomodation. 


prior to this 


of my 


1974 which are already 


venue, 


sing 


e the point that the automobile 


this whole basis and 


1) e 
st of 


owed to be in. 


Now let us pet back t<¢ 


deny that, your Honor? 


minute. I assume you deny 
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The point is this agreement is terminated. You arree with 
that? 
MR. AMES: 
THE COURT: And ther a covenant not to compete 
I take it is for one y » That is correct? 
MR. ASHWORTH: Yes. Not to compete within their 
authority. 
THE COURT: Let us start off with not to compete. 


Is Bruin competing with Aacon in any wavy? 


MR. ASHWORTH: To my knowledre, the onlv business 


he wants to be in now is returning stuff to automobile dealers 
and to that extent he won't compete with them. 

I think he may want to continue to occasionally 
deliver a car right back to a bank. It would be so incidental 
as to not harm Aacon to the extent that an injunction should 
lie. 

That is a competitive issue, I think, but it is of 
so little significance to Aacon in terms of revenue that Il 
don't think an injunction should lie on that basis. The only 
importance it has to Bruin is that a bank wants him to bring 
a car to a bank rather than a dealer, that is a matter of 
accomodation that he will do occasionally. 

THE COURT: What other competition do you say 
sides what he said? 


a 
- Oc = 
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Your Honor, this is of so little signifi- 


cance that Mr. Ashworth has made two trips from California. 
He is pooh-poohing something which is not pooh-pnoohable if 
I may be permitted. 


This is the essence 


THE COURT: What is competition you are worried 


at the moment? 

MR. AMES: Mr. Ashworth 

THE COURT: Don;t tell me about that. What is the 
competition you are concerned about? 

MR. AMES: We are concerned with this precisely: 

Bruin foes to a bank where he hasn't aypnotized 
credit managers, out where he has -- 

THE COURT: He can't help but have contacts. 
guess we all have contacts. 

MR. AMES: He has exclusive and unique contacts in 
a very highly specialized field, your Honor, and this is not 


a matter of, oh, well, incidentally one car or something of 


the sort. If 1t were so, there would be no objection 


injunction on that particular point, narticularly sinc 
don't care about the casual customers. He can FO ahead all 
he wants throughout the entire state of California and the 
whole country. But with these casual customers, he has 


developed over the years, very vital contacts, which will 
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16 


17 


18 


19 


21 
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provide business -- 

THE COURT: But you are all rationalizing because 
you say he has been around California for a long time and we 
are in New York, unfortunately, so I have no knowledge about 
that. 

MR. AMES: We have an office in California, two 


offices in California which are much larger than Mr. Bruin 


and they don't have a single contact in the institutional 
field. It is an extremely unique and specialized field in 
interstate motor carriers. Whereas we ret one car at a time, 
he will get 30, 40, 50 automobiles at a time which Aacon 
should be getting in view of the contract, the reason that 
we entered into this arreement, the only reason we entered 
into the arreement. 

Now, your Honor, just one other thing. There has 


been reference made to automobile dealers and this is ree, 


| 
Aacon's authority. | 


Actually, Aacon is operating well within the 
’ 


authority authenticated by the Interstate Commerce Commisston.| 
I don't want to bore the Court wit! details now, but we are 

doing nothing illegal, I ruarantee that. And I respectfully 
request that the Court set this down for a hearing to deter- 
mine -- 


THE COURT: Who is rmoing to testify at this hearing? 
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All these people in California? 
bring them all here? 
MR. AMES: This is why I really would like three 


days. While he has technically withdrawn this affidavit, he 


has made reference -- 


COURT: Three days for what? 


I think what I am going to do, rentlemen, on this 


thing, I think I am zoine to deny a preliminary injunction 


without prejudice. hink am roine to prant the motion 


for a chanre of venue to California, because it seems to me 
4f there has been any violation of this clause preeluding 
competition for one year, the testimony is rpoing to be out 
there, and I don't quite see why we ought to bring a lot of 
Californians to New York to testify about that. 

MR. ES: May I point out the violation? 

THE + «NO. It seems to me perfectly sensible. 

MR. AMES: But the violations have not been confined 


to California. 


THE COURT: All right. But California is where 


this fellow is in business, that is -onceded. 
MR. AMES: But that is not the test. Under the 
rules of the Interstate Commerce Commission -=- 


THE COURT: I know, but the Interstate Commerce 


Commission isn't ¢ven here. 
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is because we are not proceeding 

under 322 and they didn't intervene. 
THE COURT: ! n't know why it is, but the Inter- 
state Commerce Commission !s not here and I am going to deny-- 


MR. AMES: They are proceeding, against Mr. Bruin 


on their own. 
THE COURT: am roine to erant the transfer 
venue and you can sev.tl an order on that basis. Okav? 


you, your Honor, 
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